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The “superb” (The Guardian) biography of an American who stood against all the forces of
Gilded Age America to fight for civil rights and economic freedom: Supreme Court Justice John
Marshall Harlan.They say that history is written by the victors. But not in the case of the most
famous dissenter on the Supreme Court. Almost a century after his death, John Marshall
Harlan’s words helped end segregation and gave us our civil rights and our modern economic
freedom.But his legacy would not have been possible without the courage of Robert Harlan, a
slave who John’s father raised like a son in the same household. After the Civil War, Robert
emerges as a political leader. With Black people holding power in the Republican Party, it is
Robert who helps John land his appointment to the Supreme Court.At first, John is awed by his
fellow justices, but the country is changing. Northern whites are prepared to take away black
rights to appease the South. Giant trusts are monopolizing entire industries. Against this
onslaught, the Supreme Court seemed all too willing to strip away civil rights and invalidate labor
protections. So as case after case comes before the court, challenging his core values, John
makes a fateful decision: He breaks with his colleagues in fundamental ways, becoming the
nation’s prime defender of the rights of Black people, immigrant laborers, and people in distant
lands occupied by the US.Harlan’s dissents, particularly in Plessy v. Ferguson, were widely read
and a source of hope for decades. Thurgood Marshall called Harlan’s Plessy dissent his
“Bible”—and his legal roadmap to overturning segregation. In the end, Harlan’s words built the
foundations for the legal revolutions of the New Deal and Civil Rights eras.Spanning from the
Civil War to the Civil Rights movement and beyond, The Great Dissenter is a
“magnificent” (Douglas Brinkley) and “thoroughly researched” (The New York Times) rendering
of the American legal system’s most significant failures and most inspiring successes.

Named one of the Best Nonfiction Books of the Year by Publishers Weekly"Solidly accessible
and thoroughly researched, it makes a persuasive case for Harlan’s significance and sometimes
reads like a mystery." — The New York Times "[A] superb biography...Canellos writes with
fluency, sensitivity and clarity about complex legal arguments....June is the traditional month for
major supreme court decisions. One hopes for the moral courage, clarity of thought and practical
vision of John Marshall Harlan." — Guardian "If the power of one’s dissents are the measure of a
justice’s greatness, then John Marshall Harlan, who served on the court between 1877 and
1911, deserves a much bigger tribute...[A] sympathetic and well-written new biography." —
Christian Science Monitor "Written in lively prose and enriched with colorful character sketches
and a firm command of the legal issues involved, this is a masterful introduction to two
fascinating figures in American history. " — Publishers Weekly (starred review)"The riveting story
of a courageous Kentucky lawyer who initiated significant challenges to anti–civil rights



measures during an era of ubiquitous bigotry... An impressive work of deep research that moves
smoothly along biographical as well as legal lines." — Kirkus Review (starred review)"A
meticulously researched and acutely analytical biography... Canellos offers a nuanced portrait."
—Booklist "The Great Dissenter is a magnificent biography of the righteous legal trailblazer John
Marshall Harlan. Drawing upon a wealth of archival and published sources, deep-diving into the
American horror-show of systemic racism, Canellos showcases Harlan as the rare
Supreme Court Justice fighting for a more equitable economic system and civil rights for all
people. Highly recommended!" — Douglas Brinkley is the Katherine Tsanoff Brown Chair in
Humanities and Professor of History at Rice University and New York Times bestselling author
of Cronkite and American Moonshot"What a spectacular achievement! Canellos has single
handedly resurrected the memory of a largely forgotten American hero. Far ahead of his time,
Justice Harlan denounced corporate power and passionately defended the rights of labor,
immigrants and African Americans. On the Supreme Court he was a bold and lonely dissenter,
but as this book shows, history vindicates him and awards him a place of high honor in the
pantheon of American freedom fighters." — Stephen Kinzer, bestselling author of The Brothers
and The True Flag“Peter Canellos has vividly brought to life an absolutely fascinating story that
I’m embarrassed I didn’t know: A man raised in a slave-owning family who became one of the
greatest champions of civil rights in the history of the Supreme Court, his lone-dissenter
opinions cited decades after his death. John Marshall Harlan needs to be added to our
pantheon of American heroes.” — Adam Hochschild, bestselling author of King Leopold’s Ghost
and Bury the Chains"John Marshall Harlan is one of the most fascinating and important figures
of modern America, and this book does him justice. Carefully researched, and rewarding even
informed readers with rich insight into Harlan’s life and work, The Great Dissenter is a must-
read, both for students of the Supreme Court, and for those concerned about the past, present,
and future of racial equality in the United States.” — Gabriel J. Chin, Martin Luther King Jr.
Professor of Law, University of California, Davis"Peter Canellos is a brilliant researcher and
writer who takes us on an enlightening tour through history made new in retrospect. His focus on
Justice John Harlan’s African-American half-brother Robert Harlan, a former slave whose
storied career, financial success, and political and race activism were truly remarkable for the
day, adds significance and complexity to his storytelling. Both Harlan men taunted and
challenged the governmental powers that be, demanding that America tilt toward realizing its
best self. This work is a tour de force and every individual interested in the history of our
country’s political and societal steps, both forward and back, should consider it must reading."
— Elizabeth Dowling Taylor, New York Times bestselling author of A Slave in the White House
and The Original Black Elite"Canellos succeeds in showing us how central Justice Harlan's roots
—from his Kentucky background to his half-black brother, Robert Harlan— were to shaping
many of his views on controversial social issues and landmark civil rights cases in American
history." — Nikki Taylor, Chair of the Department of History, Howard University, and author of
Frontiers of Freedom and America's First Black Socialist"The Great Dissenter is a superb



achievement. Based on exhaustive research and well written, this study fully explains the forces
that shaped a slaveholding Kentucky Unionist, a forward-looking justice, and a great man." —
James C. Klotter, The State Historian of Kentucky, and author of Henry Clay and
Kentucky “Canellos’s tale of the parallel lives of Justice Harlan and his mixed-race brother,
Robert Harlan, delve into the complexities of American life in post-Civil War America and make a
significant contribution to the history of one of the greatest Justices of the Supreme Court and
Robert Harlan, an unsung hero of African American History.” — C. Ellen Connally, Judge
(Retired); Former Adjunct Professor of Law, University of Akron College of Law, and member of
the Board of Trustees of the Ohio History Connection. About the AuthorPeter S. Canellos is an
award-winning writer and former Editorial Page Editor of The Boston Globe and Executive Editor
of Politico. He is the editor of the New York Times bestseller, Last Lion: The Fall and Rise of Ted
Kennedy.
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For my mother and father

Introduction “A Moral Hero”There are silences in American history. The suppression of the US
Constitution to impose legally enforced segregation, from the 1880s to the 1910s, is one of
those hushed intervals. The decades of the Gilded Age were rigorously chronicled as a kind of
rolling carnival, with the breathtaking excitement of industrial progress clashing with the grim
reality of social regression, all to the tinkling tune of a player piano. But there was, between the
notes, an untold story.In this hidden narrative, millions of American families fulfilled Abraham
Lincoln’s promise of a new birth of freedom after the Civil War, obtaining skills, starting
businesses, exalting in a liberty unimaginable during slavery, and flexing some powerful political
muscles. Then, as the narrative turned, those actions were ruthlessly extinguished, not all at
once but through a slow, menacing starvation. The ingredients for success—education, access
to public accommodations, voting rights, and, ultimately, money—were gradually withdrawn,
each deprivation, in turn, receiving the legal imprimatur of the United States Supreme Court.
Outside the walls of segregation, there was no recognition of their struggles, their
accomplishments, or the tragedy of their lost hopes. There was only silence.Among powerful
white officials, one person’s voice rang out. He reminded the nation that the post–Civil War
amendments to the Constitution promised equal protection under the law. He advocated
eloquently for Black rights, along with the health and safety of immigrant industrial workers and
the rights of people in places such as Puerto Rico, Hawaii, and the Philippines, which were ruled
by the United States in a time of imperialism.One can see him now: John Marshall Harlan, a
proud, portly, good-humored gentleman, a father of six, adorned scrupulously in the pressed
black suit and robe of a justice of the US Supreme Court, even if within his cheek he balances a
wad of tobacco and beneath his velvet chair rests a brass spittoon. No rebellious outsider was
he: a lifelong leader in his Presbyterian church, an arch-believer in the American system, a Civil
War veteran, and even a onetime slave owner in his native Kentucky. Yet there was within him a
striking difference with the dozens of justices with whom he served over his thirty-four years on
the court from 1877 to 1911. He saw things that they did not. He acted on impulses that they
didn’t share.Three Supreme Court rulings during his long tenure are usually accorded places
among the very worst in court history—decisions that, after a century or more, are measured



both by their flawed reasoning and the staggering numbers of people who suffered with their
consequences. Even today they are remembered in legal shorthand: Plessy. Lochner. The Civil
Rights Cases. Harlan dissented in all three. In two of them, he was the only justice to disagree
with the majority. Before Harlan, dissenting opinions in Supreme Court cases were few and far
between—strange and often unnoticed footnotes. Harlan turned the act of dissenting into
something more significant: an appeal to the next generation of jurists. He spent thousands of
hours holed up under gas lamps creating doctrines that would find their true light in the electric
future. They were beacons to escape from the maze of tainted opinions laid down by the court’s
majority.When, in 1947, a conservative Supreme Court brushed aside a murder defendant’s
claim that a California prosecutor had violated his privilege against self-incrimination, forcing him
to testify against himself, the court’s majority breezily noted that such a privilege did not apply to
state courts, despite the Fourteenth Amendment’s promise of “due process” of law. One justice
pointed out that since the inception of the Fourteenth Amendment—roughly seventy years—“the
scope of that amendment was passed upon by forty-three judges. Of all those judges, only one,
who may be respectfully called an eccentric exception, ever indicated” that the amendment
extended the Bill of Rights to state courts and governments.Within another twenty years, the
court’s position would change. The “eccentric” exception would become something like the rule.
The one judge, Harlan, would be seen as more right in his interpretation of the law than his forty-
two colleagues had been. It would become the greatest expansion of constitutional liberty since
the ratification of the Fourteenth Amendment itself.Harlan’s prescience—his ability to look over
the horizon and envision the stresses on the superstructure of American life a hundred years in
the future—was extraordinary. It reached its greatest altitude in cases involving the men and
women freed from slavery. When almost all of white society determined, in the face of bitter
disputes over Reconstruction measures, that reconciliation between North and South was more
important than enforcing constitutional rights for Black Americans, the Supreme Court was
almost entirely complicit in the deal. Harlan was not. In case after case, he laid out a framework
for what would become the twentieth-century civil rights movement. Among jurists, he alone
expressed the view that when rights are denied to one group, it endangers the protections of all.
He alone believed that sowing “the seeds of race hate” in the law would cripple the nation for
generations to come.“The white race deems itself to be the dominant race in this country,” he
wrote in opposing the court’s decision in the seminal 1896 case of Plessy v. Ferguson, “… but in
the view of the Constitution, in the eye of the law, there is in this country no superior, dominant,
ruling class of citizens. There is no caste here. Our Constitution is color blind and neither knows
nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the
law. The humblest is the peer of the most powerful. The law regards man as man and takes no
account of his surroundings or his color when his civil rights as guaranteed by the supreme law
of the land are involved.…“Sixty million of whites are in no danger from the presence here of 8
million blacks. The destinies of the two races in this country are indissolubly linked together, and
the interests of both require that the common government of all shall not permit the seeds of



race hate to be planted under the sanction of the law. What can more certainly arouse race hate,
what more certainly create and perpetuate a feeling of distrust between these races than state
enactments, which, in fact, proceed on the ground that Black citizens are so inferior and
degraded that they cannot be allowed to sit in public coaches occupied by white citizens? That,
as all will admit, is the real meaning of such legislation as was enacted in Louisiana.”Thus,
Harlan ripped away the fig leaf of “separate but equal,” the doctrine embraced by all his brethren
that would be the law of the land for sixty years, and exposed its racist underpinnings. At the
time, though, neither the majority opinion nor Harlan’s dissent aroused much attention in the
white community. Like parties to a conspiracy open and obvious to all, most white Americans
understood that the outcome of Plessy v. Ferguson was foreordained. By 1896, most Black
Americans had come to this sad realization as well, including those among the elites who, just a
few decades earlier, were eager to embrace the American system and strive to win the respect
of the white majority.One of those early Black leaders was, to all appearances, John Marshall
Harlan’s brother. Robert Harlan grew up alongside John Marshall Harlan and went on to an
extraordinary career. His stunning success as a horse-racing impresario, gold rush entrepreneur,
financier of Black-owned businesses, world traveler, state representative, and leading Black
citizen in Ohio made an obvious impression on the Supreme Court justice. Robert was also the
justice’s secret defender, helping him wiggle out of a politically embarrassing situation that
threatened to derail his career before he joined the court, and then using his own contacts to
push for John’s appointment. Robert liked to joke that he received a half day of schooling—
which he did, before the teacher in Danville, Kentucky, informed the man who raised him, John’s
father, that no Black children could be taught at the school, no matter how light their skin. Robert
was thereafter taught at home.Throughout his life, Robert Harlan’s parentage would be a matter
of hushed discussion, except in the Black press and a few racing publications, where he was
sometimes openly noted to have been the son of John’s father, James Harlan, and an enslaved
woman. In the world to which he was born, the presence of a light-skinned Black child on a farm
with slaves wouldn’t have been unusual, and some would have speculated that he was John
Marshall Harlan’s brother. What was unusual was that Robert was raised that way, as a member
of the family. James Harlan brought up Robert to take advantage of every opportunity accorded
him, and as his opportunities expanded, so too did the scope of success.The boldness of
Robert’s exploits—from crossing the ocean to bring Kentucky-style horse racing to the jockey
clubs of England, to making an unannounced visit to President Ulysses Grant at his seaside
retreat, to debating French politics with the erudite Massachusetts senator Charles Sumner (an
exchange that one newspaper report suggested was conducted in French)—made a mockery of
the notions of racial inferiority that so often laced the opinions of the Supreme Court majority.
Even in the face of stiff resistance by less affluent Black people, who saw the shifting winds of
their race’s fortunes far earlier than he did, Robert urged them to keep their faith in American
institutions. He fought for legislation to allow Black people access to inns and restaurants and
public transportation, while founding schools and leading Ohio’s first Black state militia unit,



arguing that men who are newly free ought to be first in line to defend American
freedoms.Celebrating the passage of the Fifteenth Amendment to the Constitution in 1870,
which granted Black people the right to vote, Robert spoke before an audience of Black and
white people at a Cincinnati jubilee and offered his prophecy, his creed: “Knowledge is power;
and those who know the most, and not those who have the most, will govern this country. Let us
combine and associate and organize for this end. In the pulpit, in the press, in the street,
everywhere let our theme be education, education; until there cannot be found anywhere a child
of us that is not at the school. With this endeavor carried out, who can measure the progress that
may be made in a single generation of freedom by a poor, despised, and enslaved race? Then,
indeed, would vanish prejudice; then would the noble martyrs of our cause not have died in vain,
and human slavery would evermore be an impossibility.”It was an impressive vision, dazzling in
its idealism, but one that ran afoul of the seeming immutability of racism. For as John fought to
preserve the gains of the Reconstruction era in the Supreme Court, Robert and his family
provided a real-life illustration of how those changes in the law choked off hope and
ambition.Under segregation, the many triumphs of Robert’s life would fade into the vast silence
enforced by the walls placed around those of his race. In 1917 his son Robert James Harlan—
raised and educated as a tuxedoed prince of the Black aristocracy—saw his federal salary as a
clerk in the Register of the Treasury chopped by the administration of Woodrow Wilson as part of
an effort to cleanse the federal workforce of Black people.“You can understand how hurtful it is to
me to be reduced when on every side, salaries are being increased,” he wrote to his friend and
high school classmate William Howard Taft, the former president. “And having a clean record,
and a high rating for efficiency, makes it more humiliating… because of a moral lapse made by
my grandfather—why should I pay a vicarious atonement?”As a white man, John Marshall
Harlan and his heirs were untouched by discrimination. His reputation was not. As a justice of
the Supreme Court, his life’s work in revealing what he considered the almost religious
providence of the Constitution was largely ignored by white jurists and legal historians as long as
his opinions were shrouded in dissent. In the Black community, however, he was “a moral hero,”
in the words of Frederick Douglass.“There is no man in this country to whom the colored race is
more indebted,” the Washington Bee, the dominant Black newspaper in the nation’s capital,
declared when Harlan died in 1911. Bells tolled in Black churches across the country, and
thousands of mourners gathered for services, with no expectation that a single white person
would attend, so total was the separation between Black and white America. In the years to
come, books would be written about the Supreme Court of Harlan’s era that didn’t even mention
the race cases that sparked many of his dissents.Then, slowly but inexorably, Harlan began to
be regarded not only as prescient but right on the law—and not only on racial matters. First
came the Sixteenth Amendment, ratified in 1913 codifying Harlan’s view, expressed in a furious
dissent, that real estate rents and stock dividends, the prime source of wealth for the richest
Americans, should be subject to the federal income tax. Then a New Deal–era Supreme Court
reversed a thirty-year precedent, angrily refuted by Harlan, that blocked health and safety laws



designed to protect children and other exploited workers in factory sweatshops.
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Constitution to impose legally enforced segregation, from the 1880s to the 1910s, is one of
those hushed intervals. The decades of the Gilded Age were rigorously chronicled as a kind of
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striking difference with the dozens of justices with whom he served over his thirty-four years on
the court from 1877 to 1911. He saw things that they did not. He acted on impulses that they
didn’t share.Three Supreme Court rulings during his long tenure are usually accorded places
among the very worst in court history—decisions that, after a century or more, are measured
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Rights Cases. Harlan dissented in all three. In two of them, he was the only justice to disagree
with the majority. Before Harlan, dissenting opinions in Supreme Court cases were few and far
between—strange and often unnoticed footnotes. Harlan turned the act of dissenting into
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hours holed up under gas lamps creating doctrines that would find their true light in the electric
future. They were beacons to escape from the maze of tainted opinions laid down by the court’s
majority.When, in 1947, a conservative Supreme Court brushed aside a murder defendant’s



claim that a California prosecutor had violated his privilege against self-incrimination, forcing him
to testify against himself, the court’s majority breezily noted that such a privilege did not apply to
state courts, despite the Fourteenth Amendment’s promise of “due process” of law. One justice
pointed out that since the inception of the Fourteenth Amendment—roughly seventy years—“the
scope of that amendment was passed upon by forty-three judges. Of all those judges, only one,
who may be respectfully called an eccentric exception, ever indicated” that the amendment
extended the Bill of Rights to state courts and governments.Within another twenty years, the
court’s position would change. The “eccentric” exception would become something like the rule.
The one judge, Harlan, would be seen as more right in his interpretation of the law than his forty-
two colleagues had been. It would become the greatest expansion of constitutional liberty since
the ratification of the Fourteenth Amendment itself.Harlan’s prescience—his ability to look over
the horizon and envision the stresses on the superstructure of American life a hundred years in
the future—was extraordinary. It reached its greatest altitude in cases involving the men and
women freed from slavery. When almost all of white society determined, in the face of bitter
disputes over Reconstruction measures, that reconciliation between North and South was more
important than enforcing constitutional rights for Black Americans, the Supreme Court was
almost entirely complicit in the deal. Harlan was not. In case after case, he laid out a framework
for what would become the twentieth-century civil rights movement. Among jurists, he alone
expressed the view that when rights are denied to one group, it endangers the protections of all.
He alone believed that sowing “the seeds of race hate” in the law would cripple the nation for
generations to come.“The white race deems itself to be the dominant race in this country,” he
wrote in opposing the court’s decision in the seminal 1896 case of Plessy v. Ferguson, “… but in
the view of the Constitution, in the eye of the law, there is in this country no superior, dominant,
ruling class of citizens. There is no caste here. Our Constitution is color blind and neither knows
nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the
law. The humblest is the peer of the most powerful. The law regards man as man and takes no
account of his surroundings or his color when his civil rights as guaranteed by the supreme law
of the land are involved.…“Sixty million of whites are in no danger from the presence here of 8
million blacks. The destinies of the two races in this country are indissolubly linked together, and
the interests of both require that the common government of all shall not permit the seeds of
race hate to be planted under the sanction of the law. What can more certainly arouse race hate,
what more certainly create and perpetuate a feeling of distrust between these races than state
enactments, which, in fact, proceed on the ground that Black citizens are so inferior and
degraded that they cannot be allowed to sit in public coaches occupied by white citizens? That,
as all will admit, is the real meaning of such legislation as was enacted in Louisiana.”Thus,
Harlan ripped away the fig leaf of “separate but equal,” the doctrine embraced by all his brethren
that would be the law of the land for sixty years, and exposed its racist underpinnings. At the
time, though, neither the majority opinion nor Harlan’s dissent aroused much attention in the
white community. Like parties to a conspiracy open and obvious to all, most white Americans



understood that the outcome of Plessy v. Ferguson was foreordained. By 1896, most Black
Americans had come to this sad realization as well, including those among the elites who, just a
few decades earlier, were eager to embrace the American system and strive to win the respect
of the white majority.One of those early Black leaders was, to all appearances, John Marshall
Harlan’s brother. Robert Harlan grew up alongside John Marshall Harlan and went on to an
extraordinary career. His stunning success as a horse-racing impresario, gold rush entrepreneur,
financier of Black-owned businesses, world traveler, state representative, and leading Black
citizen in Ohio made an obvious impression on the Supreme Court justice. Robert was also the
justice’s secret defender, helping him wiggle out of a politically embarrassing situation that
threatened to derail his career before he joined the court, and then using his own contacts to
push for John’s appointment. Robert liked to joke that he received a half day of schooling—
which he did, before the teacher in Danville, Kentucky, informed the man who raised him, John’s
father, that no Black children could be taught at the school, no matter how light their skin. Robert
was thereafter taught at home.Throughout his life, Robert Harlan’s parentage would be a matter
of hushed discussion, except in the Black press and a few racing publications, where he was
sometimes openly noted to have been the son of John’s father, James Harlan, and an enslaved
woman. In the world to which he was born, the presence of a light-skinned Black child on a farm
with slaves wouldn’t have been unusual, and some would have speculated that he was John
Marshall Harlan’s brother. What was unusual was that Robert was raised that way, as a member
of the family. James Harlan brought up Robert to take advantage of every opportunity accorded
him, and as his opportunities expanded, so too did the scope of success.The boldness of
Robert’s exploits—from crossing the ocean to bring Kentucky-style horse racing to the jockey
clubs of England, to making an unannounced visit to President Ulysses Grant at his seaside
retreat, to debating French politics with the erudite Massachusetts senator Charles Sumner (an
exchange that one newspaper report suggested was conducted in French)—made a mockery of
the notions of racial inferiority that so often laced the opinions of the Supreme Court majority.
Even in the face of stiff resistance by less affluent Black people, who saw the shifting winds of
their race’s fortunes far earlier than he did, Robert urged them to keep their faith in American
institutions. He fought for legislation to allow Black people access to inns and restaurants and
public transportation, while founding schools and leading Ohio’s first Black state militia unit,
arguing that men who are newly free ought to be first in line to defend American
freedoms.Celebrating the passage of the Fifteenth Amendment to the Constitution in 1870,
which granted Black people the right to vote, Robert spoke before an audience of Black and
white people at a Cincinnati jubilee and offered his prophecy, his creed: “Knowledge is power;
and those who know the most, and not those who have the most, will govern this country. Let us
combine and associate and organize for this end. In the pulpit, in the press, in the street,
everywhere let our theme be education, education; until there cannot be found anywhere a child
of us that is not at the school. With this endeavor carried out, who can measure the progress that
may be made in a single generation of freedom by a poor, despised, and enslaved race? Then,



indeed, would vanish prejudice; then would the noble martyrs of our cause not have died in vain,
and human slavery would evermore be an impossibility.”It was an impressive vision, dazzling in
its idealism, but one that ran afoul of the seeming immutability of racism. For as John fought to
preserve the gains of the Reconstruction era in the Supreme Court, Robert and his family
provided a real-life illustration of how those changes in the law choked off hope and
ambition.Under segregation, the many triumphs of Robert’s life would fade into the vast silence
enforced by the walls placed around those of his race. In 1917 his son Robert James Harlan—
raised and educated as a tuxedoed prince of the Black aristocracy—saw his federal salary as a
clerk in the Register of the Treasury chopped by the administration of Woodrow Wilson as part of
an effort to cleanse the federal workforce of Black people.“You can understand how hurtful it is to
me to be reduced when on every side, salaries are being increased,” he wrote to his friend and
high school classmate William Howard Taft, the former president. “And having a clean record,
and a high rating for efficiency, makes it more humiliating… because of a moral lapse made by
my grandfather—why should I pay a vicarious atonement?”As a white man, John Marshall
Harlan and his heirs were untouched by discrimination. His reputation was not. As a justice of
the Supreme Court, his life’s work in revealing what he considered the almost religious
providence of the Constitution was largely ignored by white jurists and legal historians as long as
his opinions were shrouded in dissent. In the Black community, however, he was “a moral hero,”
in the words of Frederick Douglass.“There is no man in this country to whom the colored race is
more indebted,” the Washington Bee, the dominant Black newspaper in the nation’s capital,
declared when Harlan died in 1911. Bells tolled in Black churches across the country, and
thousands of mourners gathered for services, with no expectation that a single white person
would attend, so total was the separation between Black and white America. In the years to
come, books would be written about the Supreme Court of Harlan’s era that didn’t even mention
the race cases that sparked many of his dissents.Then, slowly but inexorably, Harlan began to
be regarded not only as prescient but right on the law—and not only on racial matters. First
came the Sixteenth Amendment, ratified in 1913 codifying Harlan’s view, expressed in a furious
dissent, that real estate rents and stock dividends, the prime source of wealth for the richest
Americans, should be subject to the federal income tax. Then a New Deal–era Supreme Court
reversed a thirty-year precedent, angrily refuted by Harlan, that blocked health and safety laws
designed to protect children and other exploited workers in factory sweatshops.Finally, a young
Black lawyer named Thurgood Marshall began traveling the back roads of the South, trying to
persuade victims of segregation to step forward as plaintiffs in a fresh appeal for equal rights—a
step that could jeopardize their homes and their lives, making them targets of the Ku Klux Klan.
He was armed only with Harlan’s dissenting opinion in Plessy v. Ferguson—Marshall’s bible, as
his close colleague Constance Baker Motley, a pioneering African American lawyer and judge in
her own right, put it later. The fact that even a single jurist in the half century of segregation had
stood apart from the others, declaring that the Constitution meant what it said about equal
protection under the law, was a powerful incentive, Motley explained. The difference between



one and none was that between hope and no hope, light and darkness. It suggested that,
against all evidence to the contrary, some white people were able to look beyond the prejudices
of the moment.Few Americans outside the legal academy know the name of John Marshall
Harlan. All too often, even his admirers cast him as an oddity, a man out of his time, the
enigmatic prophet who foresaw the liberal Constitution to come. But Harlan didn’t merely predict
the rights revolution of the twentieth century—the system of equal protection and due process of
the laws that Americans rely upon today—he helped to inspire it. His philosophy, vision, and
writings were the seeds from which the modern Constitution grew.While the source of his
wisdom wasn’t visible to his contemporaries, it wasn’t all that mysterious, either. Born in the
heartland and raised on a steady diet of writings by the Founding Fathers, Harlan was the
perfect embodiment of the American idea. As his border state was torn asunder by slavery, he
found few answers in the documents he revered or the political traditions he admired; like
Lincoln, he came to see slavery as more than just the moral wrong that abolitionists preached
about, but rather a direct challenge to the American freedom and ideals he cherished. This he
believed all the more fiercely for his own injured pride, the way his own actions were tarnished by
slavery. He was late to the abolitionist cause, a Unionist who was slow to regard slavery as
anything other than a conflict to be avoided.Unlike most of his contemporaries, however, Harlan
didn’t lower his guard after the failure of Reconstruction. While most Americans saw the
compromise that North and South eventually submitted to—peace in exchange for segregation
and the systematic repression of Black lives—as the only hope for restoring the nation, he saw it
as a recurrence of the old cancer. Inequality under the law was an existential threat that would
always be present, whether through the “Jim Crow” laws that subverted Black people in the
South or the callous ambitions of American imperialism, which served to repress native
Hawaiians, Filipinos, Cubans, and Puerto Ricans. The bulwark against it was the Reconstruction-
era amendments to the Constitution, and the powers they extended to the federal government to
crack down on state-supported injustices.Harlan was more than just a legal theorist. He was a
man who suffered through war and peace, victory and defeat, shame and redemption. He acted
on what he saw before him. He understood the power of ideas, but also the power of individuals.
He learned firsthand, from his family, that those born into slavery could drink just as deeply of
freedom as white men could. If the origins of today’s system of justice are visible in Harlan’s
dissents, so too are they visible in his life. The story of the Constitution isn’t set in a courtroom.
It’s an American saga, but also a family saga—many family sagas. That of John and Robert
Harlan is one of them. Out of the Salt River of Kentucky flowed a tale that, silent in its time, now
resounds in the laws of the land.

Prologue “One Man with God Is a Majority.”New York’s Grand Opera-house was in the midst of a
triumphant four-week run of performances by Edwin Booth, the greatest Hamlet of his
generation, that Saturday in 1879 when twenty-six-year-old William R. Davis Jr. and his
companion approached the huge doors of the heavily marbled theater. An enormous palace-like



creation on Twenty-Third Street and Eighth Avenue, the Grand Opera-house was a symbol of
New York’s post–Civil War economic boom. It had been built, amid much jittery expectation, just
three years after the fighting ceased, to present world-class entertainment to an affluent
audience. Davis, who had been born enslaved in South Carolina, was no less a symbol of the
changes wrought by the Civil War.1The bright-eyed young man and the light-skinned woman
who accompanied him strode purposefully toward the theater and were met by the doorkeeper,
Samuel Singleton.“These tickets are no good,” he said, instructing them to get a refund at the
box office.They did, and then persuaded a young white customer to go to the window and buy
them two other seats. This time Davis’s lighter-skinned guest strode into the theater several
steps in front of him, encountering no obstacles, while he was told his ticket was invalid.
Protesting that he needed to reach his partner, Davis was held back by ushers. Police rushed to
the scene and told him he could not enter because he was Black.2Davis wasn’t shocked by this
turn of events. He may even have expected it. An agent of the Progressive American, a plucky
Brooklyn-based weekly newspaper edited by the aptly named John J. Freeman, Davis and his
boss had made it their mission to expose racial double standards. The Progressive American
fought aggressively for New York’s Black community, taking on such causes as integration of the
city’s public schools.3 In fact, four years earlier, Davis had been turned away from another of
New York’s leading arts venues, Booth’s Theatre, on account of his race. Booth’s had been
owned by the very same Edwin Booth who was preparing to perform at the Grand Opera-house
that Saturday. Davis’s attempt to make a federal case of that earlier incident had fizzled, and
many New Yorkers couldn’t help but wonder if, as he approached the doorkeeper at the Grand
Opera that Saturday, he was secretly aiming to get kicked out again.4The fact that both of his
challenges to the racial prejudices of the city’s theaters occurred at performances by Edwin
Booth—whose younger brother, actor John Wilkes Booth, had assassinated Abraham Lincoln—
only added to the conjecture.Davis’s ejection from the Grand Opera caused an immediate
dilemma for New York authorities because of a federal law passed four years earlier. After years
of delay, the Republican-led Congress had finally mustered the votes in a lame-duck session to
pass a sweeping civil rights law that made it a crime to bar people from stores, inns, or
transportation on account of their race. It further required federal officials to step in to enforce the
law if the state refused to do so.5The law was Congress’s most far-reaching attempt to put teeth
into the postwar amendments to the Constitution, which the Southern states had ratified as
conditions of their reentry into the Union. The Thirteenth Amendment, ratified in 1865, banned
slavery and all “involuntary servitude.” The Fourteenth Amendment, ratified in 1868, barred
states from violating equal protection and due process under the law, or from depriving citizens
of the “privileges and immunities” of their status; it also gave the federal government the power to
pass laws to enforce the rights granted under the amendment. The Civil Rights Act of 1875 was
Congress’s most extensive use of that power.6The act was the crowning achievement of a
generation of Black politicians and their allies, though it came at a moment when whites were
fast abandoning the cause of freed men and women. For all its political significance, its actual



requirements were a matter of dispute. To millions of Black people, it represented access to the
bare rudiments of economic life: stores, inns, restaurants, trains, and streetcars. To millions of
whites in the South and the North, it represented the unacceptable and long-dreaded “social
equality” between Black and white people that many politicians had promised would never
occur.Robert Harlan, the leading Black Republican in Ohio, the most politically important of all
the states for its role in both producing and choosing presidents, had been one of the leaders
crusading for the act. For years before the passage of the civil rights law, he goaded the white
leadership of his party to back it, even traveling to Long Branch, New Jersey, unannounced, to
speak to President Ulysses S. Grant in person at his seaside retreat. But he had every reason to
fear it might never happen.7Light skinned and immaculately attired, Robert Harlan was an
emblem of the “mulatto,” or mixed-race, aristocracy that came to power in the Black community
after the war. Though every inch a man of action—staging horse races in frontier towns, betting
on cockfights in Cuba with the legendary Mexican general Antonio López de Santa Anna—he
affected the look and manner of a Victorian gentleman of high order. It was no more than what
many white grandees did: the men who bragged about their log cabin upbringings while
smoothing their silk cravats. But in a member of the Black aristocracy, the same affectations
provoked a different reaction. The Cincinnati Enquirer, a Democratic paper unfriendly to Harlan’s
politics, described him in 1870 with a mixture of ridicule and grudging admiration: “the noble and
majestic Robert Harlan, the Colonel of the Black Battalion and the Moses of a Despised
Race.”8Harlan’s gentlemanly bearing, along with his gambler’s air of opportunism, were cast in a
different light when, in August 1873, a political rival named Peter Clark called a statewide
convention of Black people to protest the lack of racial progress under Republican leadership. A
surprisingly large crowd answered Clark’s call, filling the pillared city hall and courthouse in the
former state capital of Chillicothe, Ohio.“I have no doubt that the office seeker among colored
men will be like white office seekers, actuated by a selfish motive, mainly,” Clark, who had been
born free into a mixed-race family and later became a pioneering Black educator, intoned, in a
veiled reference to Harlan and his ilk. “But to the mass of us, who can never be officeholders, the
value of the thing is found in the recognition of our equal citizenship. It is the assurance that the
last stronghold of slavery has failed. It is the guarantee of future peace and unmolested liberty.”
Clark was talking about the long-hoped-for civil rights bill, which had yet to materialize eight
years after the end of the war. He accused the Black aristocracy of accepting spoils from “a
party which favors us as a class only in proportion as it is driven by its own necessities.”9Hearing
of Clark’s attacks, Harlan hustled the ninety miles from Cincinnati and made a dramatic
appearance on the convention floor. Dressed in his usual sartorial splendor, he didn’t try to
answer Clark’s accusation of self-interest; instead, he preached fidelity to the character of
President Grant, the former Union commander who was still sainted in the Black community.
Grant, he insisted, would deliver on the promised civil rights bill.“We will hopefully and
confidently await the assembling and action of the government in the forthcoming session of
Congress for the realization of our just expectations,” Harlan explained, soothing the crowd.The



patience proved to be justified—but barely so. The Civil Rights Act did indeed pass in the next
Congress, but it took a bizarre series of coincidences to make it happen.Senator Charles
Sumner, the Massachusetts abolitionist who, in 1856, had paid for his antislavery stance with a
vicious beating at the hands of a South Carolina congressman, died in March 1874 at the age of
sixty-three. For the last four years of his life, Sumner had focused his exertions on the passage
of the Civil Rights Act, only to be thwarted in every attempt. At a joint House-Senate memorial
service, eulogists spoke so movingly of Sumner’s commitment to equal rights that, to the
surprise of many, his grieving Senate colleagues approved the bill as a final tribute. Meanwhile,
in the House, Republicans suffered a staggering defeat at the polls in 1874, going from a 199-
to-89 majority to a 183-to-106 deficit—losing almost half their seats. The results proved that the
country was turning firmly against hardline Reconstruction policies toward the South, but the
Republicans’ rejection was so sweeping it removed any incentive to hold back. With literally
nothing to lose, the outgoing majority approved the Civil Rights Act during the lame-duck
session in early 1875. President Grant honored his promise to sign it but was so fearful of a
backlash that he declined to stage a public signing ceremony.10Relieved by the eleventh-hour
fulfillment of his party’s promise to Black Americans, Robert Harlan wrote a letter of thanks to the
congressman who did the most to get the bill through, Benjamin Butler, a former Union general
who was so hated in the South for his punitive occupation of New Orleans that he carried the
nickname “the Beast.”“Dear Sir,” Robert began. “Allow me in the name of the colored people of
Cincinnati and of the whole country to thank you for your noble effort in pushing the Civil Rights
Bill through Congress.” Robert then offered a humble question, asking if Butler “would be kind
enough to inform me if colored men are entitled to the privileges of saloons and barber shops
under its provinces.”11The Beast wasn’t so gracious in response. Butler sent a copy of his letter
to Harlan to the New York Daily Herald and had it republished around the country. After mocking
Robert for seeking equal access to sinful drinking establishments, to which, in Butler’s opinion,
neither Black nor white people should aspire, he turned to the question of barber shops.“The
trade of a barber is like any other trade, to be carried on by the man who is engaged in it at his
own will and pleasure, and the civil rights bill has nothing to do, and was intended to have
nothing to do, with its exercise,” wrote Butler.So, it wasn’t so clear, in the end, what equal access
to public accommodations would mean in real terms, on the ground, where many white waiters
and innkeepers and ticket takers had no intention of serving freed men and women.12Whatever
his goal in making his letter public, Butler’s move served to complicate attempts by well-meaning
public officials to enforce the act. Just months after its enactment in 1875, prosecutors tried to
persuade a federal grand jury to indict the man who refused to sell William R. Davis Jr. tickets to
Booth’s Theatre, in the Black journalist’s initial attempt to test the law. But defense attorneys
pointed to Butler’s letter to Robert Harlan to argue that the law wasn’t meant to give Black
people equal access to theaters. The grand jury declined to issue the indictment.13Four years
later, when Davis was blocked from entering the Grand Opera-house, he finally found success: a
grand jury indicted Samuel Singleton, the man who forcibly denied him entrance to the theater,



for violating the Civil Rights Act of 1875.Nonetheless, the questions about the proper scope of
the act were anything but resolved. Cases were piling up around the country. Black Americans
demanded justice and, even more importantly, access to public accommodations, while the
white defendants claimed they wanted nothing more than to run their businesses as they saw
fit.In San Francisco, a Black man named George M. Tyler was forcibly prevented from taking the
seat he’d purchased in the orchestra section of Maguire’s New Theatre, after allegedly being
told by the ticket taker, “We don’t admit no Negroes.”14
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Jennifer Kinney, “Read this book to understand our country's struggle to manifest constitutional
rights. Wow. I was stunned by this book and how the politicized US Supreme Court in post-
reconstruction years resembles our current court - that is, in rejecting basic constitutional rights
of citizens and upholding the "rights" of corporations, favoring the wealthy and those in power.
Read this book to learn how the Supreme Court post-reconstruction set up emancipation to fail
and the rich to rule, and how one justice planted a fierce seed of dissent for others to stand up
and demand that we have laws which support the meaning of our Constitution.”

Bucky Badger, “An excellent book. I have read 8 or 9 biographies on Supreme Court justices and
this is my favorite. It follows an individual with southern ties pre-Civil War and follows his
evolution until his death in 1911. Harlan is certainly one of the most important justices to study.
It’s hard to believe that some of his dissents were even necessary but that was our country in
that era. Like it did for Harlan the book reflects on how this country has evolved and exposes the
caprices of decisions from our highest court. The book delves into several significant court
cases without getting weighed down in legalese. When a book triggers my interest to look and
study beyond its pages I know it was a good one. And Canellos’s definitely did that. I understand
some reviewers took exception to the mini biography of Robert Harlan within this book and I, too,
had initial reservations of that inclusion but I do think the author wove that part in effectively.”

Lisa Keeney, “An excellent read of Justice Harlan’s lasting legacy.. Living near Justice Harlan’s
birthplace in central Kentucky I can attest that in many ways the diversity in thought and action
among the people of our state, as witnessed by John Marshall Harlan, prevails today. From the
post Civil War era and the continuing struggle for civil rights Justice Harlan’s dissenting opinions
on a range of issues addressed that diversity in keeping with his belief in equality for all.
Consistently, as the author notes, Harlan “brought a firmer sense of justice, a more instinctive
fairness” to the Court. The Commonwealth of Kentucky takes pride in the legacy of Justice
Harlan as well as that of Justice Louis Brandeis. Native sons and distinguished justices in their
own right.”

David Philips, “Best nonfiction book I have ever read. I learned about this book listening to David
French and Sarah Isgur’s podcast Advisory Opinions. They raved about the book, so I bought a
copy and their review was completely accurate. This is fascinating analysis of our country in the
second half of the 19th Century written through the lens of Supreme Court decisions and the
man who had the foresight, intelligence, and courage to dissent - Justice John Marshall Harlan.
The style of writing is almost conversational and does not get bogged down in legalese, so it is
page-turning reading for everyone. In fact, this book should be required reading in all high
schools as it provides a valuable perspective on our history and puts today’s conflicts into their
proper historical perspective.”



Ernesto P. Torres Jr, “What a visionary was justice Harlan!!!. This book was the best history I
have ever read about the events that lead up to, during and the aftermath of the Civil War. The
biography of John Marshall Harlan and his predictions of the aftermath of the post Civil War
Supreme Court rulings of that time we're right on. A true unsung American Hero...”

Anthony Sanchez, “Well written and important legal biography written for all to read.. The Great
Dissenter is an exceptionally well-written book on the life of the famous jurist, John Marshall
Harlan. I received this as a pre-publication ebook. Although usually overshadowed in Supreme
Court history by his namesake, Chief Justice John Marshall, and by other justices such as Oliver
Wendell Holmes and others, Harlan provided opinions that should be studied in law schools.
Unfortunately, his greatest opinions were dissent and in meaningful cases to society. Or I should
say in cases that hampered societal development because his opinions were not in the
majority.The case of greatest historical significance was the infamous Plessy v. Ferguson
covered in chapter 15. Here the author covers the Plessy case from its inception to the famous
dissent opinion. For those of us who know of the case but did not have the historical facts, the
writer gives an account that allows the reader to learn of the parties and the issues involved in
the case. Plessy was designed as a test case and interestingly was not one supported by most
African-American activists at the time. This was because the litigant in question was not so
much fighting for a general right to be allowed a seat on a segregated train, but more specifically
for a light-skinned black of creole descent. Because of this most black-owned newspapers said
little about the case while it made its way to the S.Court.Once the decision was issued, few
papers gave it much attention, although, black-owned media did understand its significance in
terms of Harlan’s opinion in dissent. An example from his opinion given by the author, “[S]uch
legislation as that here in question is inconsistent not only with that equality of rights which
pertains to citizenship, national and state, but with the personal liberty enjoyed by everyone
within the United States.” Furthermore, in tearing down the argument that the segregation law
was supposedly equal treatment of blacks and whites, Harlan wrote, “The thing to accomplish
was under the guise of giving equal accommodation for whites and Blacks, to compel the latter
to keep to themselves while traveling in railroad passenger coaches…no one would be so
wanting in candor as to assert the contrary.” Harlan went on to essentially predict the racial strife
the majority decision would cause that was to grip this country for decades and one could easily
argue into present time.The Plessy decision was significant because it codified segregation as a
legitimate government institution and introduced into case law the “separate but equal” racist
canard. Also of interest in this discussion was that the local judge who upheld the segregation
law in Louisiana was a northern, carpet-bagger and not some avowed confederate. I for one had
not known of that fact.My only problem with the writer is that he continually referred to his
subject using the familiar term “John”. I don’t think that was appropriate. He also spent a bit too
much time following his step- or (more likely) half-brother who was African-American. It’s not
that his life was not of importance in understanding Harlan’s views on race, but the author didn’t



always connect what was happening in one man’s life as an adult with what was occurring for
the other. In that way, I found his divergence into brother Harlan’s life somewhat gratuitous.
Overall, though, this is a worthwhile book.”

G Stalker, “A wonderful history of the times. Very engrossing and contains a huge corpus of
notes.  A remarkable book and perfect to give us courage and perspective now.”

Ken Kabb, “A prophetic voice for freedom and equality. Harlan’s often lone dissents were a
source of hope to the victims of segregation and an inspiring road map for Thurgood Marshall in
the struggle for civil rights.”

J.N. Le Grandeur, “Reason overcomes bias and prejudice in the long run!. An excellent example
of true judicial integrity where personal bias did not overcome judicial independence and
objectivity. It is a book all Americans and indeed all people should read to better understand the
liberty principles of freedom and equality. It's message is very pertinent to today's world.”

The book by Peter Canellos has a rating of  5 out of 4.8. 294 people have provided feedback.
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